9
THE EMERGENCY PROVISIONS

9.1 INTRODUCTION

You have read in the preceding lesson that the Constitution of India is federal in nature
having a unitary bias. On the one hand, it has all the characteristic features of a federa-
tion while, on the other hand, the centre is morc powerful than the States.

When the Constitution of India was bemg drafted, we were passing through a
period of stress and strain. Partition of the Country, Communal riots, the problem con-
cerning the merger of princely states including Kashmir and many more problems of
such nature created an abnormal atmosphere which was full of apprehensions. There-
fore, the Constitution-makers thought it proper to equip the Central government with
the necessary authority, so that, in the hour of emergency, when the security and stabil-
ity of the country or any part thereof is threatened, the Central Government may act
effectively to handle any such grave situation. Therefore, some emergency provisions
have been made in the Indian Constitution to safeguard and protect the security, integ-
rity and stability of the country.

9.2 OBJECTIVES

The study of this lesson will enable you to :

® justify that the Union Government has no option except io assume extraordi-
Rary powers in emergencies which are bound to arise in the life of a nation;

® Jusufy the situation in which the President can prociaun a state of Nanonal
- Emergency under Article 352:

recall that every such proclamation requires the approval of the Parliam_ent;

@ recall that the duration of such emergency is six months and may be extended
by the Parliament for another six months;

® describe the various effects of National Emergency relating to the Executive,
Legislative, and Financial matter, with special reference to the Fundamental
Rights.
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® cite examples of National Emergencies proclaimed in the country, with théir
duration and effects; :

® recognise that it is the duty of the Union Government to ensure that the gov-
ernment of every State is carried on in accordance with the provisions of the
Constitution. L

@ describe the circumstances in which the President can make a proclamatlon
under Article 356 imposing President's Rule in a State;

® cite a few examples of the States where such proclamations were ma,de due
to the break-down of constitutional machinery;

* @ identify the various effects of such emergency on the Council of Ministers
and the Legislative Assembly of the State. :

® recall that imposition of President's Rule has often been controversial in the
conteéxi of smooth Centre-State relations;

® describe the circumstances under which Financial E;ﬁergency can be pro-
claimed under Article 360, -

@ explain the role of Parliament during Financial Emergency;
@ describe the effects of Financial Emergency; )

@ note that such a situation has not arisen so far in India.

9.3 PROVISIONS OF EMERGENCY POWERS

Right frontthe day India became free, we had to struggle and strive on war-footing to
tackle innumerable problems facing the nation. The more we tried to solve them, the
more they cropped up. But we as a nation never lost heart. So, the result was that India
started marching ahead steadily on the road to progress. Suddenly, there was a jolt
when one of our neighbours, China, attacked our northern borders and threatened the
very security of our country. The Union Government had no option except to assume
extraordinary powers to handle such a grave situation. In order to protect the security,
integrity and stability of the country, the President of India has been given extraordi-
nary powess to deal with the various types of emergency situations. Let us now study in
detail three types of emergency provisions and their effects.

9.3.1 National Emergency (Ai‘ticle 352)

The Constitution of India has provided for imposition of National Emergency. This
type of emergency can be declared by the President of India if he is satisfied that the
situation is very grave and the security of India or any part thereof is threatened or is
likely to be threatened either (i) by war or external aggression or (ii) by armed rebellion
within the country. It is to be noted here that the President can issue such a proclama-
tion even before such a situation actually arises. According to the 44th Amendment -f
the Constitution, the President can declare such emergency only if the Cabinet recom-
mends in writing to do so.

Such a proclamation of emergency has to te. approved by both the Houses i

“
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Parhamcm within one month, otherwise the prociamauon ceases to opcmte In case the
Lok Sabha stands dissolved at the time of proclamation of eme L BCY OF iS not in ses-
sion, it has to be approved by the Rajya Sabha within one month and later on by the Lok

* Sabha also witnn one month of the start of its session. Once approved by the Parlia-
* ment, the emergency rem-ins in force for a pcnod of six months from the date of proc-
- lamation. In case it is to be extended beyond six months, another resohition has to be

passed by thé Parliament. In this way, such emergéniy continues indefinitely, But if

‘the situation mlprovcs the emergency can be revoked by a prociamation by the Pres:—

dent of India.

“The 44th Amendment to the Constitution provides !hat ten per cent or MOTe TREM-
bers of the Lok Sabha can requisition a meeting of the Lok Sabha and in that meeting, it
can dlsapprovc or revoke the emergency by a simple majonty

National Emergency has been declared in our country three times so far. For the
fixst time, emergency was declared on 26 October 1962, when China attacked our bor-
ders in the North East. This Natmnai Emergcncy Iasted till 10 January 1968 long atter
the hostilities ceascd

For the second tlme it was declared on 3 December 1971 in th wake of the sec-

- ond India-Pakistan War and was lified on 21 March 1977. While the second emer-

ger: y. on the basis of external aggression, was in operation, thitdd National Emergency
was mppused on 25 June 1975, This emergency was declared on the ground of "intenal
disturbances”. There was no justification Jor imposing this emergency as the govern-
ment was already armed with the pow 1« provided during the second National Ermner-
gency of 1971 which was still in operatton.

932 Effects of National Emergency

The declaration of National Emergency has far-reaching effects both on the rights of
individuals and the autonomy of the States in the following manner.

(i} The most signiticant effect is that the federal form of the Constitution changes
into unitary. The authority of the Centre increases and the Parliament assumes the
power to make laws for the entire country or any part thereof, even in respect of sub-
jects mentioned in the State List.

(i) The President of India can issue dircctions to the States as to the manner in
which the executive power is to be exercised.

(iii) During this period, the Lok Sabha can .xtend its fenurc oy a period of one
year at atime. But the same cannot be extended beyond six months after the
proclamatinn ceases to operate. The tenure of State Assemblies can also be
extended in the same manner.

(iv) During emergency, the Rresident is empowered to modify the provisions. re-
garding distribution of revenues between the Union and the States.

(v} The fundamental rights under Aiticle 19 about which you have already learat
are automatically suspended and this suspension continues till the end of the
emergency. But according to the 44th Amendment, these freedoms can be
suspended only in case of proclamatmn on the grounc of war or external
aggressmn
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(vi) The President can also suspend the right of the individual to move the courts
for the enforcement of any other fundamental right except those of Articles
20 and 21.

From the above discussion, it becomes quite clear that emergency not only sus-
pends the autonomy of the States but also converts the federal structure of India into a
unitary one, Still it is considered necessary as it equips the Union Government with
vast powers to cope up with the abnormal situations But what happened during the
National Emergency declared on 26 June 1975 7 Some of the critics point out that
during that period the power was misused; all democratic norms were flouted; le ders

“of the opposition parties were put behind the bar; elections were put off and the term of

the Lok Sabha was extended and the press was gagged, It was on the basis of this
misuse of power that when the Janata Government came to power in 1977, it went
ahead with the 44th Amendment to the Constitution which provides many safeguards
against the arbitrary use of emergency powers. '

INTEXT QUESTIONS 9.1
Fill in the blanks with appropriate word/words from amongst the given ones :

1. Proclamation of emergency gives - powers to the Union
. Government. (more/less/equal)

2. National Emergency van be declared under Article
(119, 232, 352)

3. During this period the Lok Sabha can extend its term by ___ - ata
time. (one year, three years, five years)

4. There are . types of emergencies. (one, two, three)

5. During the period of emergency, the Right to Freedom under Article
can be restricted. (19, 20, 21) ‘

6. On 25 June 1975, National Emergency was declared on the ground of
. (external aggression, internal disturbance, financial crisis)

7. The President can declare National Emergency only if
(a) The Prime Minister advises.

(b) the Cabinet advixes.
(c) he himself is satisfied.

8. Once approved by the Parliament, the emergency remains in force for a period of
. {(six months, 1 year, 2 years). '

9.4 EMERGENCY DUE TO FAILURE OF CONSTITUTIONAL
MACHINERY IN A STATE (ARTICLE 356)

It is the duty of the Union Government to ¢nsure that governance of a state is carried on
in accordance with the provisions of the Constitution. Under Article 356, the President
of India may issue a proclamation to impose cmergency in a State if he is satisfied on
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receipt of a report from the Governor of the State or otherwise, that a situation has
arisen under which the government of the State cannot be carried on smoothly. In such
a situation, proclamation of emergency by the President is called ‘the failure or break-
down of constitutional machinery'. In popular language it is called the President’s Rule.

Like National Emergency, such a proclamation must also be placed before both '

the Houses of Parliament for approval within two months, otherwise the proclamation
ceases to operate. If passed by the Parliament, the proclamation remains valid for six
months at a time. It can be extended for another six months but not beyond one year.
However emergency in a state can be extended beyond one year if

(a) aNational Emergency is already in operation:

(b) the Election Commission certifies that the gencral election to the State As-
. sembly cannot be held.

This type of emergency has been imposed m most of the States at one time or the
other for a number of times. It was in 1951 that this type of emergency was imposed for
the first time in the Punjab State. In 1957 the Kerala State was put under the President's
Rule. In 1977, as many as nine States were put under the President's Rule. In 1986
emergency was imposed in Jammu and Kashnmr du- to terrorism ad msurdency. in
all, there are more than hundred times that emergency has been imposed in various
States for one reason or the other.

9.4.1. Effects of Imposition of President's Rule in a State

The declaration of emergency due to the breakdown of L onstitutional machmery in a
State has the following effects :

(3} The President can assume to himself all or any of the functions of the State
Governinent or he may vest all or any of those functions with the Governor
or any other executive authority.

(ii) The President can suspend or dissolve the State Legislative Assembly. He
may authorisc the Parliament to make laws on behalf of the State Legisla-
ture, ' )

(iii) The President can make any other incidental or consequenliai provision niec-
essary to give effect to the object of proclamation.

The way President's Rule was imposed on varicus occasions has raised many gues-
tions. At times the situation really demanded it. But at other titnes; President's Rule
was imposed purely on political grounds to topple the ministry formed by a party differ-
ent from the one at the Centre even if that particular party enjoyed maijority in the
Legislative Assembly. Suspending or dissolving assemblies and not giving a chance to
the other political parties to form governments in states has been due to partisan consid-
eration of the Umon Government, for which Article 356 has been clearly abused nd
misused. =

In view of the above facts, Article 356 has become the most controversial, the
most abused and the most criticized provision of the Indian Constitution. Inspite of the
safeguards provided by the 44th Amendment Act, this-provision has been alleged to be
- misused by the Unron Government. That is why, there is ademand either for its deletion

The Emergency Provisions
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or making provision in the Constitution to restrict the misuse of this Article. The Sarkaria
Commission which was appoinied to review the Centre-State relations also recommended
that Article 356 should be used only as a last resort. The Commission also suggested
that the State Legislative Assembly should not be dissolved unless the proclamation is
approved by the Parliament. It turther suggested that all possibilities of forming an
alternative government should be fully cxplored before the Centre imposes emergency
in a State on grounds ol breakdown of Constitutional machinery

INTEXT QUESTIONS 9.2 -
Fill in the blanks with suitable words from the brackets :

a.  The proclamation of emergency due to the breakdown of Constitutional machinery
in a Statc is covered under Article (352,356, 360

b. The imposition of President’s Rule in a State can continue for
months without the approval of the Parliament (one, two, six).

¢.  The Sarkaria Commission was appointed

{a) 10 amcad the Constitution of India.
(b) toreview the Centre-state relations.

{©) tocheck the misuse of Article 356

~d. President's Rule in o State can be cxtended uplo a4 maximum petriod of

CCE year, 2 years! 3 years)

€. The declaration of emergency due to the failure of Constitutional achinery in &
State is made on the advice of the _ . (Chief Minister,
Speaker of Legislative Asscembly, Governor),

. The Parliament can approve the imposition of President's Rule in a State for a
period of , at a time. (three months, six months, nine
. months)

g. The maximum period for which President's Rule can be imposed in a State is
vears. (3. 4, 5).

9.5 FINANCIAL EMERGENCY (ARTICLE 360)

The third type of Emergency is, Financial Emergency, provided under Article 360.
It provides that, if the President is satisfied that the financial stability or credit of India
or any of its part is in danger, he may declare a state of Financial Emergency. Like the
other two types of emergencies, it has also to be approved by the Parliament within two
months of it being imposed. Financial Emergency can operate as long as the situation
demands and may be revoked by a subsequent proclamation.

9.5.1 Effects of Financial Emergency
The proclamation of Finan;ial Emergency may have the following consequences:

(a) The Union Government may give direction to any of the States regarding
financial matters.
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(b} The President may ask the States o reduce the salaries and allowances of all
Of any class or persons in government services.

(c) The President may ask the States to reserve ull the -money bills for consider-
ation of the Parliament aficr they have becn passed by the State Legislatare.

(d) The P esident may also give dircctions for the reduction of salaries and al-
lowances of the Central government employees including the Judges of the
Supreme Court and the High Courts. -

| INTEXT QUESTIONS 9.3

I, Article : ' _COV 1IN the Financial 'Emcrgenéy provisions, (352, 356,
360) '

' 2. Financial Emergency has been iniposed in our country only
{once, twice, never)

3. Financial Emergency can be imposed for & period of at a time.
- (onc month, two months, six months, desired length)

4. Financial Emergency has to be passed by the Parliament within

of its iinposition. {one month, two months, three months)

5. Under Fi nancial Emergency, the President may give directions to reduce the sala-
ries and allowances of : . (Government employees, pri-
vate businessian, both the categories) _ '

WHAT YOU HAVE LEARNT

According 1o the Indian Constiiution, the President has been given extraordinary pow-
ers to deal with certain abnormal situations in order to protect the security, integrity and
stability of the country. For this purpose, there are thice types of emergencies which
can be proclanned by the President of Tndia on the writien advice of the Union Cahinet.
These three types ol cicrgencies are:

(a}) Nalional cmergency (Article 352)

(b) Emcrgency dug to the breakdown ot Constitutional machinery in a State (Ar-
ticle 356)

(©) Financial cmergency (Article 360)

National emergency under Article 352 has heen declared thrice so far. Twice it
once on the basis of the fear of internal disturbance. This cmergency was imposed on

declared in almost all the States some time or the other But Financial Emergency has
not been declared so far.

!

Emergency, when imposed, affects the Fundamental Rights of the citizens. 1 also
atfects the autonomy of the State Governments. The powers of the Union Government
increase and it can make laws cven on the State List. The Centre gives directions 1o the
State Governments. Practically speaking, the federal nature of the < nstitution changes

was imposed due to the external aggression by Pakistan, whereas it was declared only

25 June 1975. Emergency on account of failure of Constitutional machinery has been _
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into a unitary form. So much so that when the proclamation of National Emergency is
in operation, some of the Fundamental Rights guaranteed by the Constitution remair
suspended. o

The second type of emergency under Article 356 is the most frequently imposed
emergency. Under this, a State is put under the President’s Rule if the elected represen- -
tatives fail to form or run the government in a State according to the Constitution of
Tndia. This is the most misused form of emergency which has been vehemently criticise .
by many.

The third type of emergency is Financial Emergency which has not been declared
in our country so far, During this type of emetgency, the President of India may give
directions to the Union as well as State Governments to reduce the salaries and allow-
ances of their employees including the judges. The purpose of declaring this type of
emergency is to solve the financial crises.

- The proclamation of each type of emergency is made by the President on the writ-
ten advice of the Union Cabinet. Such a proclamation has to be approved by both the
Houses of Parliament within one month in case of National Emergency and within two
months in case of the remaining two types of emergencies, from the date of imposition
of such emergency. The Proclamation of National Emergency as well as the imposition
of President's Rule, if approved by the Parliament, will continue to be in operation for
six months from the date of proclamation. In case it is to be extended beyond six
months, a subsequent resolution has to be passed by the Parliament to this effect. In
case of Financial Emergency once proclaimed, it continues to operate as long as it is
required, :

The Emergency Provisions provide the President with sweeping powers to deal
with abnormal and extraordinary sitnations. Any misuse of these powers can casily
iead to subversion of democracy. But the actual working of the Constitution for over 49
years has demonstrated that emergency powers were generally used in the inlerest gi"f‘,
the country barring a few cases where emergency was imposed due to political consid-
erations. Inspite of misuse of emergency provisions in some of the States, there is a
broad consensus that emergency provisions still have a role to play under the conditions
prevailing in India. '

TERMINAL EXERCISES

1. Describe briefly the emergency provisions mentioned in the Constitution of India.
2. How does the imposition of National Emergency affect the life of Citizens ? |
3. Under what conditions can the President's Rule be imposed ina State 7
4

How are the executive and legislative powers of a state Government exercised dur-
ing the imposition of President’s Rule ? '

L

Mention the effects of Financial Emergency.

6. Briefly explain the recommendations of the Sarkaria Comumission as a safeguan
against the misuse of emergency provisions under Article 356.
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ANSWERS TO INTEXT QUESTIONS

g, l

9.2

9.3

{i) minre

(i) 352

. (iii) one year

“(iv)  three

(v) 19

(vi} internal disturbance

(vii) (b)

(viii} 6 months

(@  Adicle 356
(b) 2 months

© O

(d)  one year

@) gOvernor

(f)  six months
(g) 3 years

(1) Article 356
(2) never

(3)  desired length
{4)  Twomonths

(5)  government employees

HINTS TO TERMINAL EXERCISES

1.

2
3
4.
5
6

‘Refer to Section 9.3 9.r and 9.5.

Refer to Effects of National Emergency on page
Refer to the first para of Section 9.4, |
Refer to the Effects of Imposition of President’s Rule in a State Section 9.4
Refer to Section 9.5. A

Refer to the last paza of Section 9.4.1 and Extended Learning.




	Page 1 
	Page 2 
	Page 3 
	Page 4 
	Page 5 
	Page 6 
	Page 7 
	Page 8 
	Page 9 

